
BEFORE THE VIRGINIA GAS AND OZL BOARD

ASHLAND EXPLORATION, INC.

Petitioner/Appellant;

Re: Gas and Oil Inspec t )r '

Decision Docket IFFY i090
~ga 9 o„

FON ROGERS II, TRUSTEE,
LON B. ROGERS ERADSHAW TRUST NO. 2,
OXY USA INC., BUCHANAN PRODUCTION COMPANY,
ISLAND CREEK CIAL COMPANY, and
GEORGIA-PACZFI: CORPORATION;

Respondents/Appellees.

MEMORANDIB: OF OXY USA INC., BUCHANAN PRODUCTION COMPANY
ISLAND CREIK COAL COMPANY, and GEORGIA-PACIFIC CORPORATIIS

ZN OPPOSITION TO PETITION FOR APPEAL

NOTICE ISSUE

Section 4!i.1-361.30,Code of Virginia, requires the applii',ant
for a well work permit to "within one day" of the filing of its
permit applica".ion to provide notice to

4. All gas, oil, or royalty owners within . . . the
boundaries of a drilling unit established pursuant to the
provisions of this chapter.

Attached hereto is Exhibit G which was submitted by As x and

Exploration as part of its permit package. This Exhibit disci, ses

on its face that the "voluntary unit" includes a tract owned by the

Rogers Bradshaw Trust the coal under which was leased to I,> and

Creek Coal Comj>any. Nevertheless, no notice of this applic i',ion

was mailed to I sland Creek, OXY or Buchanan Production.

It is difficult to understand how Ashland Exploratior can

contend, as it apparently does, that Ashland did not know i hat

Island Creek c] aims an interest in the coalbed methane unde] the

Rogers Bradsha~ Tract inasmuch as Ashland had filed more tts > a



dozen administrative appeals from prior orders of the Virgin L

and Oil Board, many of which involved the Rogers'creage

Island Creek coal lease and OXY USA Inc. appointment as desiEi

GERS

the

ated

operator.

This Boari has previously found and stated in its orderE, Chat

that Island Cxeek Coal Company and OXY USA Inc. have standir i as

claimants to coalbed methane, by virtue of the Island Creek/Ic lers

coal lease, to seek to force pool acreage sub]ect to the Rag
Rrs'oal

lease:
...the pE'ovisions of Section 45.1-361.22 should be
construed broadly. This broad construction is necessary
to recogn:.ze that there may be conflicting claims to the
ownership of coalbed methane gas. The Virginia General
Assembly > ecognized that conflicting claims to ownership
could potEmtially prevent development and production of
this rescurce. Section 45.1-361.22 addresses this
problem ar d allows for the development and production of
occluded coalbed methane pending resolution of ownership.

According]y, based upon the evidence presented, the Board
finds the OXY USA Inc. is a claimant within the meaning
of Section 45.1-361.22 . . . and has the right to conduct
operatione on its occluded coalbed methane interests.

Virginia Gas azd Oil Board Order Unit D-36.

The Inspector could, and perhaps should, have found that

well permit application at issue be dismissed inasmuch as Ask

:he

Rnd

Exploration hat not compiled with the notice requirements >I 6

45.1-361.30, Code of Virginia. Because Island Creek Coal Comps:Ry,

OXY USA Inc. ai,d Buchanan production learned of the applicat .on

from persons otlRer than Ashland in time to ob]ect to the lssuRi.ce

of this permit, the Inspector chose to ignore the notice issu R as

a means of disposing of the application.



CONSENT TO STINULATION ISSUE

Counsel'! December 3 letter tendering Georgia-P !
Corporation's objection to the issuance of the well pers

question specifically raised the consent to stimulate issue a:

ific
in

item

6. thereof. Ashland Exploration offered no evidence at the h« ring

to suggest th«t it had obtained a consent covering the Ge<

Pacific acreage e or that such consent was unnecessary. Bc

Virginia Code section 45.1-361.29.F.2.places an obligation

the permit ap rlicant to submit all required consents wit.!

Ila-
!use

upon

its
application, i = would seem reasonable to assume, as the Inspe«tor

apparently did, that Ashland Exploration had the burden of

demonstrating that its permit package contained all req! red

consents.

DISCLOSURE OF METHOD OF STIMULATION

Virginia Iode S 45.1-361.30.F.1.requires that the po

application inc lude "The method the coalbed methane gas ope~.

will use to stimulate the well."

mit

tor

Ashland Exploration's permit application states in !at
regard: "A hydraulic stimulation treatment will be perfox

Design and det! ils as yet are undetermined (see Exhibit F).
'eviewof Exhi !it F immediately discloses that the refers

!d.

i:ed

Exhibit offers:!o information relevant to stimulation.

At the informal fact finding hearing, Island Creek al

Company specific ally raised its concerns that although the Rog »
s'creageappeared to be more than 750 feet from the props>„'ed

wellbore Island Creek needed information regarding the prop« ed



stimulation to address its concerns that the fractures induc~ii bY

the proposed stimulation might reach and effect coal it had l,ader

lease. If such information caused Island Creek Coal Compan to

have concerns i egarding mine safety, Island Creek could then t >der

its objections under S 45.1-361.11.B.2.,Code of Virginia.

The above language quoted from Ashland Exploration's p mit

package should be regarded as an admission that the appllcatic~i is
incomplete bee<,use it provides no information regarding the dii ign

and details re<iarding the proposed stimulation.

Contrary to the assertion of Ashland Exploration's couns s in

his Petition i or Appeal, the undersigned recalls no test.drony

offered by Ash]and Exploration at the hearing in question clu<irly

defining the method of stimulation.

Dated at Ablngdon, Virginia, this 8th day of February, 1 9 )2.

OXY USA INC., BUCHANAN PRODU( T (ON
COMPANY, ISLAND CREEK COAL COMPANY, and
GEORGIA-PACIFIC CORPORATION

BY COUNSEL

Mark A. Swartz
Kay Casto Chanc r Love 6 Wise
P.O. Box 517
Abingdon, Virginia 24210
703-628-9211

Mark A. Swarts does hereby certify that the foregoing Memorandum was h ind
delivered to the Gc s and Oil Inspector's Office and mailed, postage preps: d by
U.S. Nail to Attorneys J. Grant McGuire is 8th dc y of
February, 1992.

Nark A. Swarts
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int
.ts

Attached heretc is Exhibit G whilch was submitted by Ash . nd

Explokaticn as gart of its permit paickage. This Exhibit discliii es

on ita facie that the "voluntary unit" includes a tract owned by i he

Rogere Sradshaw Trust the coal under which was leased to Is<i xd

Creek Coal'oiiSmny. Nevertheless, ho notice of this applicatk in

was mailed to Island Creek, OXY or Suchanan Production.

It is diff..cult to understand how Ashland Exploration ."in

conte+, as it ipparently does, that Ashland did not know ti t
Island Creek cia M an interest in the coalbed methane under : e

Rogers Sredshaw fract inasmuch as ashland had filed more thai, a



dozen adalnislrative appeals froa prior orders of the Virgin:.~i Gas
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CONSENT TO STIMULATION ISSUE

Counsel's December 3 letter tendering Georgia-Pa

Corporation's ob]ection to the issuance of the well perm i

question specifically raised the consent to stimulate issue at

Lfic

in

tern

6. thereof. Ashland Exploration of'fered no evidence at the hen ing

to suggest that it had obtained a consent covering the Geo . ia-

Pacific acreags or that such conaent was unnecessary. Hei:

Virginia Code >ection 45.1-361.29.F.2.places an obligation

the permit apI licant to submit all required consents with

application, it would seem reasonable to assume, as the inept

apparently did, that Ashland Exploration had the burden

use

pon

its
d'or

of

demonstrating

consents.

:hat its permit package contained all requ ..ed

DISCLOSURE OF METHOD OF STIMULATION

Virginia Code S 45.1-361.30.F.1.requires that the pe it
application inc Lude "The method the coalbed methane gas oper v or

will use to stiriulate the well."

Ashland Exploration's permit application states in i,) at

regard: "A hyc raulic stimulation treatment will be perfors » i.
I

Design and deta:.ls as yet are undetermined (see Exhibit F)." A

review of Exhibit F immediately discloses that the referenc ~d

Exhibit offers ni information relevant to stimulation.

At the informal fact finding hearing, Island Creek C )

Company specific<.lly raised its concerns that although the Roge,.

acreage appeared to be more than 750 feet from the propose

wellbore Island :reek needed information regarding the propos



stimulation to address its concerns that the fractures induc s by

the proposed s1:imulation might reach and effect coal it had ic der

lease. lf such information caused Island Creek Coal ComparI to

have concerns rsgarding mine safety, Island Creek could then ti.»~ier

its objections under 6 45.1-361.11,B.2.,Code of Virginia.

The above language quoted from Ashland Exploration's psst alt

packyge should oe regarded as an admission that the applicaticr is
incomplete becalse it provides no information regarding the des .gn

and details regarding the proposed stimulation.

Contrary to the assertion of Aehland Exploration's counsel in

his Petition f >r Appeal, the undersigned recalls no testi a ny

offered by Ashl hand Exploration at the hearing in question cle icily

defining the mei:hod of stimulation.

Dated at Aliingdon, Virginia, this 8th day of February, 1!i!2.

OXY USA INC ., BUCBANAN PROUUC'. ': 3N
COMPANY'SLAND CREEK COAL COMPANY, < nd
GEORGIA-PACIFIC CORPORATION

BY COUNSEL

Mark g. Swartz
Kay Casto Chancy Love 6 Wise
P.O. Box 517
Abingdon, Virginia 24210
703-628-92 11

Nark A. Swarts does hereby certify that the foregoing Xeeorandum was 1 s .d
deliverhd to the eac and oil Insyector's office and sailed, Postage pressing l yU.S. Xajl to attorneys J. Orant Xoguire is 8th day f
yehrnary, 1992.

mark a. Ssarts
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Byron T. fulmar
Principal Executive to the Staff
Ths Virgiria Gas & Oil Board
P. O. Box 1416
230 Charwaod Drive
Ahingdon, Virginia 24210

Re: Ashland Exploration, Inc. - Appar
of Inspector's Oil and Gas Lease
with Lon Rogers, Decision on
Clinchfield - Ritter - Rogers
CBW Wall Permit Annlication

Dear Tom:

])lease find a notice of withdrawal of the appea
which I fi:.ed on January 8, 1993, to your Inspector's De:
sion signal on December 29, 1992. Since we recently had
another heIIring on the matter, the issues are moot.

Sincerely,

ire

JGN/jc
cc: Donald Johnson, Esquire (w/encl)

Nark S«artz, Esquire (w/encl)
Bernie Ulincy (w/encl)
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Respc ndents/Appellees

NOTIi.n OE WITHDRAWAL OE ABBEAL OE ZNSBECTCR S DECI

Comes Ashland Exploration, Znc. ("Ashland" ) bl

and notifies the parties hereto that it withdraws its al

of the Inspector's Decision referenced above.

:ounsel,

.al M

couns+ for Ashland Exploration, Znc.J. nt McGuire

J. Grant M Quire
Cam be 1p , oods, Bagley, Emerson, McNeer 0 Herndon1 W

P. O. Box 1835
Huntington, West Virginia 25719



CERTIFICATE OF SERVICE

I, J. Grant McGuire, hereby certifies that a
of the f regoing was mailed this l7 day of Ofk , L

Donald J ihnson, Esguire, at his address at 5 We

p ), Mark Swartz, P. 0. Box 2031
ton, Wes Virginia, 25372, counsel for Georgia Pacific
Inc., Is nd Creek Coal Company and Buchanan Production

st Vali<

R ers i
tol, Vi~ inia, 25201, counsel for Fon Rog II nders, a I y

og s ( ndividually and as Trustees of various entitii>
agents fcir other arties

rue copy
93, to

Bris-
B.
and as

Charles-
Dxy USA,
Company.

Counsel for ~land Exploratic Inc.



CAM BELL WOODS BAGLEYI EMERSON McNEER 6 HERNDON

ROLLA D. CAMPSELL (1445.14471
SELDEN 5. MQNEER (1444 14431
LUTHER E. WOODS (RFKAXQ)

CHARLES F. SAGLEY
ROSERT K. EMERSON (IQ22.14411
SELDEN 5 MQNEER, JR,
MILTON T. HERNDON
RICHARD GREGORY MQNEER

JAMES R. SAILES
HOWARD R. CREWS JR.
CHARLES F. SNZLEY, IX

EDWARD M. KOWAL, JR.
JAMES H. MOORE, XI

JOEL PATRICK JONES
W. NICHOLAS REYNOLDS

CHARLESTON OFFICE:

UITE 1300 CHARLESTON NATIONAL PLAZA

POST OFFICE SOX 2343
CHARLESTON, WV 25324.2343

(304) 344234(

A4HLAND OFFICE:

)QOS CARTER AVENUE

POST OFFICE SOX 1442
ASHLAND, KENTUCKY A((OS.(4S2

(404) 324 (473

January 8, 1993

ATTORNEYS ANO COUNSELORS AT EAW

SUITE )AOO, COAL EXCHANGE SLOG.

POST OFFICE SOX '43S

HUNTINSTON) WEST VIRSINIA EST I 0-ISSS
TELEPHONE(304) 524.234(
TELECOPIER (304) S24.1432

R. CARTE(
CHERYL L

J. GRANT
DAVID CUI 'T

DAVID A. I
CHARLES
JOHN D, I 0
JOHN F, ~-
JAMES W.

IAURA L. (
CHRISTOPI I

WILLIAM J. ~
PHIUP 0. I A

JAMES H. I

OF (OUIQ 3.

NOT ADMR

IA(50 ADMI T

KINS
NNELLY
DIRE
RAY

LER
INES, JR.
MAN

SKEY
EHART

A. CONLEY I
INA
IFF

5, RI

IN WEST VIRGINIA

IN OHIO

via Telecopier f703-676-
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Byron T. Pulmer
Princi alp Executive to the Staff
The VirgiIIia Gas & Oil Board
P. O. Box 1416
230 Charwcxxi Drive
Ahingdon, Virginia 24210

Re: Ashland Exploration, Inc. - Appe«
of Inspector's Oil and Gas Lease
Lon Rogers, Decision on ClinchfiII
Ritter —Rogers CBM Well Permit
Annlication

Dear Tom:

Inspector'ease find enclosed a petition for appeal of
decision, Docket fIFFH 6092.

(e

Sincerely,

rant McGuire

JGM/gc
cc: Donald Johnson, Esquire (w/encl)

Mark S «artz, Esquire (w/encl)
Bernie Ulincy (w/encl)
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Box 517,

Richland

land Creek Coal Company, 250 W. Main Street,

40515; Buchanan Production Co., C/0 Mark Swa

Abingdon, Virginia, 24210; Oxy USA, Inc., P.

Virginia, 24641.

sxington,

z, P.O.

Drawer Q,

ISSURS

Stimulat

to the me

Among the issues Ashland will raise on appea

(1) Whether proper notice was given.

(2) Whether Ashland had the required "Consei

from Georgia Pacific.

(3) Whether Ashland's permit application wa

ns by which the Well will be stimulated.

are:

to

lear as

process o

hearing h

(4) Such other issues as are relevant to the

as were raised by the parties at the Inspect

ld on December 22, 1992.

lermit

's

ASSIGMMRMTS OF ERROR

(Georgia P

reasonable

methane an

receive no

acknowledg

notice. A

to the Ins

royalty o

The Inspector erred for the following reasons.

(1) The Inspector found that the objecting pc

cific and the Rogers interests) had establis

grounds that they maybe a royalty owner of cc

therefore had standing to object and were re

ice. The Inspector further found that the pa:.

d by their appearance that they had been affor

1 parties had previously submitted written ob i

ctor. The Inspector erred in affording the c

rs an additional fifteen (15) days for object

:ies

ired to

ies
ed

ctions

Leged

ms



when, in

Rogers)

hearing.

act, the royalty owners (Georgia Pacific and

d made such objections in writing and hy cour

1e

sl at the

(2) The Inspector erred in stating that Ashl

obtain the Consent to Stimulate for coalbed m

id had

hanefailed to

from Geor

hearing a

by way of

that he w

his Dec

shown on

ia Pacific. The consent issue was never argu a

d never raised by counsel for Georgia Pacific,
at the

except

r 11, 1992 notice - (a) improper notice; (b)

at has not been approved by VGOB; and (c) inc <quate

>sue.

proper-

ent to

No evidence was taken on the consentoperations plans.

ific is a 204 owner of the fee interest in th

not a "coal operator" required to give any co

Georgia Pa

ty, but is
stimulate.

written objection. The Inspector informed thi> parties

s only considering the three issues as summer:. ad on

3) Ashland's application and testimony was c L

defining t e means by which the Well would be stimulated

Inspector rred in finding that the application was uncle

ar in

Inspector's

Inspector t

htEREPORE, Ashland requests the Board to revers

decision signed on December 29, 1992, and dir

issue a permit for the Well.

t the

Counsel for Ashland Exploration,J. Grant McGuire
nc.
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February 87 1993

SAND DELXVERE ADDRESSEE

Byron T. Fulmer
Department of Mines, Minerals and Energy
Division of Gas and Oil
P.O. Box 1416
Abingdon, Virgi ia 24210

ReE Ashland VGOB appeal of Gas and
Inspector's decision in IFFS 60)

Dear Tom,

behalf of
I enclose herewith 10 copies of a Memorand m t d eE)

OXY U. A Incte Buchanan Production Company, Island C:.
u en er

Coal Company (Ind Georgia-Pacific Corporation regarding
captioned appeal.

on
ek
he

ly.

ccE J. Grant McGuire, Esq.
Donald R. J()hnson, Esq.
Martin E. W.'.rth
William Covl ngton
Steven Breec.ing


